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MEDI Cl NE,

Petitioner,
VS. Case No. 01-4925PL
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RECOMVENDED ORDER

A formal hearing was held before Daniel M Kil bride,
Adm ni strative Law Judge, Division of Adm nistrative Hearings,
on April 23, 2002, in Ol ando, Florida.

APPEARANCES

For Petitioner: Shirley J. Wiitsitt, Esquire
Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 39-A
Tal | ahassee, Florida 32308

For Respondent: M chael R D Lugo, Esquire
W cker, Smth, O Hara, MCoy,
Graham & Ford, P.A
Post O fice Box 2753
Ol ando, Florida 32802-2753

STATEMENT OF THE | SSUES

Did Respondent's failure to intervene in the post-operative
period i mediately after learning the CT scan results of Patient
C. O near mdnight on April 12, 1997, constitute treatnment that

fell below the standard of care and that he failed to practice



medicine with that |level of care, skill, and treatnment which is
recogni zed by a reasonably prudent simlar physician as being
accept abl e under simlar conditions and circunstances, in

vi ol ation of Section 458.331(1)(t), Florida Statutes?

PRELI M NARY STATEMENT

On Novenber 19, 2001, an Adm nistrative Conplaint was filed
agai nst Respondent alleging that he failed to practice nedicine
with that |evel of care, skill, and treatnent which is
recogni zed by the profession. Respondent denied the allegations
and requested a formal hearing. This natter was referred to the
D vision of Adm nistrative Hearings on Decenber 27, 2001, and
di scovery ensued. The case was set for hearing, but was
conti nued once at the request of Respondent.

At the hearing, certain facts were stipulated as not in
di spute. Petitioner offered one exhibit, which was admtted in
evi dence, and presented the testinony of Dean Lohse, MD., an
expert w tness, who appeared by vi deoconference from
Jacksonville, Florida. The parties stipulated to the adm ssion
of certain nmedical records, identified as pages 62 through 288,
which were admtted in evidence as Joint Exhibit 1. Respondent
testified in his owm behalf, two exhibits were admtted into
evidence, and offered the late-filed deposition of R Patrick
Jacob, M D., an expert w tness, taken on May 8, 2002. Exhibits

received in conjunction with the deposition are admtted in



evidence and lettered Petitioner's Exhibits A-D and nunbered
Respondent's Exhibits 1-4.

A Transcript of the hearing was filed on May 20, 2002, and
t he deposition of Dr. Jacob was filed on May 28, 2002.
Petitioner filed its proposed findings of fact and concl usi ons
of law on June 3, 2002. Respondent filed his proposals on
June 7, 2002. Both proposals have been given careful
consideration in the preparation of this Recomrended O der.

FI NDI NGS OF FACT

1. Petitioner is the state agency charged with regul ating
the practice of nedicine in Florida.

2. Respondent is a licensed physician in the State of
Florida at all tinmes material to the tinmes alleged in the
Conpl ai nt, having been issued |icense nunber ME 0070668.

3. Respondent, as of May 2001, is board-certified in the
area of neurol ogi cal surgery.

4. On April 3, 1997, Patient C. O, a 50-year-old nale
presented to an Ot ol aryngol ogi st (ear, nose and throat surgeon)
wi th conplaints of right side nasal polyps.

5. On April 7, 1997, Patient C.O's surgeon ordered a
radi ol ogi cal consult and a Coronal CT (up, down, front and back)
scan of the right maxillary sinus. The CT scan reveal ed

"conpl ete opacification (blockage) of the left frontal, right



ethnmoid, right maxillary sinus, as well as the right nasal
cavity with conplete opacification of right sphenoid sinus."

6. On April 9, 1997, Patient C O wunderwent a surgica
procedure to renove nasal polyps. The surgeon renoved an
extrenely large right nasal polyp, neasuring approximately 10 cm
inlength. After renoving the |arge nass, the surgeon noted
smal | er polyps and renoved these also. After renoving the
pol yps, the surgeon noted a "large pulsatile mass,"” which he
bi opsied. Biopsy results indicated that the "mass" was brain
tissue.

7. During the course of this procedure, the patient's
cribriformplate had been pierced. This plate forns a barrier
bet ween the nasal cavity and the base of the brain. As a result
of this puncture, the surgeon had renoved a portion of Patient
C.O's brain.

8. The surgeon requested an intraoperative consult with
Respondent. The surgeon and Respondent tal ked by tel ephone and
Respondent recomended sealing off the brain tissue with a
surgical flap and packing. An arteriogramwas performnmed on
Patient CO to determne if bleeding was froman artery or
vein. It was determ ned that the bleeding was froma vein. He
al so, recommended placing Patient C. O in the neurological
intensive care unit, which was done, and the patient was

stabili zed.



9. A CT scan, ordered by the surgeon, noted a right
frontal henorrhage and pneunoncephalus (air at the top of the
skul I).

10. On April 10, 1997, drainage was noted fromthe right
nostril of Patient C. O Respondent noted that drai nage was
suspi cious for cerebrospinal fluid (CSF). Respondent then
considered various options in order to stop the | eakage of CSF.

11. On April 10, 1997, Respondent perforned a surgical
procedure which placed a spinal drain in Patient C O to control
the intracranial pressure and to permit an outlet for the CSF.
Respondent was attenpting to allow the rupture to the cribriform
plate to heal on its own.

12. On April 11, 1997, a CT scan reveal ed | arge areas of
air in the frontal areas of the skull

13. On April 12, 1997, it was determ ned that the rupture
of the cribriformplate had not healed on its owmn. Patient C. O
had persistent drainage fromthe right nostril. He was taken to
the operating roomfor a direct intracranial surgical repair of
the defect. A CT scan denonstrated an increase in the frontal
henorrhage, a large |eft subdural hematonma, and brain swelling.
On the afternoon of April 12, 1997, Respondent perforned a bi-
frontal craniotony on Patient C O to close off the |eaking of

spinal fluid fromthe brain in the area behind the patient's



forehead (CSF | eak). The surgery began at 12:15 p.m and
anesthesia was initiated at approximately 12:30 p.m on

April 12, 1997, and surgery concluded at about 5:00 p.m The
procedure invol ved nmaki ng an incision across the top of the
scalp, fromear to ear, gaining access to the brain by making
incisions in the cranium then [ifting the brain to allow access
to the cribriformplate. This was acconplished w thout

i nci dent.

14. During the post-operative period, the anticipated
reaction of the patient was to return to post-operative status,
or to inprove neurologically beginning within two hours after
t he surgery ended.

15. During the course of post-operative care, Patient
C.O's vital signs and neurol ogical statistics were constantly
nmonitored. Patient C. O did not show any inprovenents several
hours after surgery as woul d be expected, but began to show
signs of neurol ogical deterioration. Because Patient C. O did
not inprove neurologically after the surgery, Respondent, at
about 9:30 p.m on April 12, 1997, ordered a CT scan to be done
imedi ately. Patient C O was taken for his CT scan around
10:45 p.m The CT scan report by radiol ogist at Florida
Hospital was called in to the hospital unit at 11:50 p.m on

April 12, 1997.



16. Respondent was at home in bed, sleeping, when he was
paged. Respondent called in and was told by tel ephone of the
"wet read" results of the CT scan by the neuroradiol ogi st.

After obtaining the CT scan report, Respondent disagreed with

t he neuroradiol ogi st's recomendati ons, ordered the continuation
of the interventions which he had previously ordered, and issued
no new nedi cal orders.

17. The April 12, 1997, CT scan results were reduced to
witing and showed the foll ow ng findings, when conpared to the
CT scan taken of Patient C. O, on April 11, 1997:

Noncontrast exam nati on shows numnerous
abnormal findings. Conpared to the 04/11/97
study acute | eft subdural henorrhage is
simlar. There is a |large intraparenchynal
frontal henorrhage that has a simlar

appear ance .

(a) DI FFUSE | NTRACEREBRAL SWELLI NG
PROBABLY WORSE | N THE POSTERI OR FOSSA.
OBLI TERATED FOURTH VENTRI CLE.  VENTRI CLE
SI ZE SI M LAR.

(b) | NCREASED BLOOD FRONTAL REG ON.

(c) UNCHANGED SUBDURAL LEFT POSTERI OR
PARE| TAL REG ON.

(d) VENTRI CULAR Sl ZE STABLE.

(e) PNEUMOCEPHALUS UNCHANGED.

(f) | NTRAVENTRI CULAR BLOOD STABLE.

18. At 5:15 a.m on April 13, 1997, Patient C. QO 's
neur ol ogi cal status took a significant turn for the worse. The
patient was interbated, and all appropriate neasures were taken
to attenpt to revive the patient. Patient C.O |apsed into coma

and was unable to breathe sufficiently for hinself; he sustained



respiratory failure and cona. |In the early norning hours of
April 13, 1997, Patient C. O s neurol ogical status was discussed
with his famly, and the decision was nmade to execute a do-not-
resuscitate order. The patient never recovered and died two
days later on April 15, 1997.

19. Petitioner alleges that the standard of care required
Respondent to take sone affirnative or new action to intervene
post - operatively on the night of April 12 through 13, 1997, to
determ ne the cause of the deterioration and prevent
irreversible brain damge.

20. I n support of Petitioner's position with regard to
Respondent's standard of care, it presented the testinony of
Dean C. Lohse, MD. Dr. Lohse is a board-certified neurosurgeon
who is licensed to practice nedicine in the State of Florida.
Dr. Lohse is a simlar health care provider to Respondent, and
he qualifies as an expert witness under Florida |aw. Dr. Lohse
testified that he had several criticisns of the manner in which
Respondent managed Patient C. O 's post-operative care.

Dr. Lohse was critical of the manner in which Respondent reacted
to the informati on which was provided to himregarding the CT
scan whi ch was taken on the night of April 12, 1997, and which
was conmmuni cated to Respondent at approximately m dni ght on that
same night. 1In response to this information, Dr. Lohse was of

t he opinion that Respondent should have initiated sonme new



intervention, including returning Patient C O to surgery,
initiating nmedications to reduce swelling, introducing a
pressure nonitor, or changing the position of the |unbar drain.
However, during the course of cross-exam nation, Dr. Lohse
conceded that he could not say whether a return to surgery woul d
have resulted in a different outcone for Patient C. O Likew se,
he could not state to within a reasonabl e degree of nedical
probability whether the introduction of nedications to reduce
the swelling woul d have worked. He could not state within a
reasonabl e degree of nedical probability whether the placenent
of a pressure nonitor would have created a different result.
Finally, he conceded that the issue of changing the |unmbar drain
was best left to the clinical judgnment of the physician who is
presi ding over the care of the patient.

21. Respondent testified on his own behalf at the final
heari ng. Respondent explained the April 12, 1997, craniotony
whi ch he perfornmed. He al so explained the course of treatnent
whi ch was followed with Patient C. O in the hours subsequent to
t he conclusion of the craniotomy. Respondent explained his
rati onal e behind ordering a stat CT scan, and he descri bed the
basis for his response to the informati on received at that tine.
Respondent testified that although he considered a return to
surgery based upon the information contained within the CT scan,

he deci ded against this option, as perform ng anot her surgery



woul d only have been for the purpose of renoving additional
portions of Patient C.O's brain, including areas of the brain
whi ch are designed to control significant elenents of an
i ndividual 's personality. Respondent nmade the determ nation at
that tinme that perform ng another surgical procedure woul d
i kely have caused nore harmthan good. Respondent testified
that brain swelling reduci ng nmedicati on had been introduced
previously and that the introduction of nore or different brain
swel | i ng-reduci ng nedi cati ons woul d not have addressed Pati ent
C.O's condition. Respondent testified that the placenent of a
pressure nonitor would have been pointless, given the
i nformati on which he was able to obtain during the course of the
crani ot omy procedure.

22. A pressure nonitor is designed to nmeasure increased
| evel s of pressure on the brain. Patient C O was suffering
fromthe opposite problem Patient C QO 's brain was actually
flaccid, suffering froman absence, rather than an
over abundance, of pressure. Therefore, the placenent of a
pressure nonitor was never considered, as it would not have been
of any use under the circunstances.

23. Respondent testified that there was no need to change
the aspect of the |unbar spinal drain. The |unbar spinal drain

in this particular case was adequately controlled, at 5 ccs per
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hour. Thus, the use of the spinal drain was appropriate under
the circunstances. Respondent's testinony is credible.

24. Respondent al so presented expert testinony, via
deposition, of R Patrick Jacob, MD. Dr. Jacob is a board-
certified neurosurgeon who currently works at the University of
Florida in Gainesville. Dr. Jacob testified as to his
education, training, and experience. He is a simlar health
care provider to Respondent, qualifies as an expert under
Florida |l aw, and can render expert nedical opinions regarding
the applicable standard of care in this case.

25. Dr. Jacob testified that in his opinion, to within a
reasonabl e degree of nedical probability, Respondent net the
appl i cabl e standard of care. He addressed each of the specific
criticisns raised by Dr. Lohse. He specifically rejected the
i dea that another surgical procedure should have been perforned,
stating that to do so woul d have done nore harmthan good. He
rejected Dr. Lohse's contention that the introduction of
addi ti onal nedications to reduce swelling would have been
appropriate. Dr. Jacob disagreed with Dr. Lohse's suggestion
that the placenent of a pressure nonitor would have been
appropriate under the circunstances of this case. Finally,

Dr. Jacob took issue with Dr. Lohse's opinion that a change in
the lunbar spinal drain was warranted given Patient C. QO "'s

condition. On cross-exanm nation, Dr. Jacob testified that he
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felt that Respondent's response to the information contained
within the April 12, 1997, CT scan was appropriate. He was then
presented with hypothetical questioning regardi ng whet her doing
nothing in response to the informati on contained within the CT
scan woul d have been appropriate. Dr. Jacob testified that
doing nothing in response to the information contained within
the CT scan report may have constituted a deviation fromthe
accepted standard of care.

26. However, according to Dr. Jacob's review of the
records, and Respondent's testinony at the final hearing, it is
apparent that a decision was made by Respondent to continue with
the interventions which had al ready been initiated, which under
the circunstances of this case constitutes an affirmative act by
Respondent to address the treatnment and care of Patient C. O
Dr. Jacob's testinony is both credible and persuasi ve.

27. The evidence is not clear and convincing that
Respondent failed to intervene in the post-operative period
i medi ately after learning the CT scan results of Patient C O
around m dni ght on April 12, 1997.

28. Respondent did not fail to take appropriate action
after learning the results of the CT scan at m dni ght on
April 12, 1997. Respondent rul ed out several options and

el ected to continue with the interventions already initiated.
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29. Therefore, Respondent did not fall bel ow the standard
of care for simlarly situated neurosurgeons and his actions on
April 12 through 13, 1997, did not constitute a failure to
practice nedicine with that level of skill, care, and treatnent
recogni zed by a reasonably prudent simlar neurosurgeon as being
acceptabl e under simlar conditions and circunstances.

CONCLUSI ONS OF LAW

30. The Division of Admi nistrative Hearings has
jurisdiction over the parties and the subject matter of this
proceedi ng, pursuant to Sections 120.569 and 120.57(1), Florida
Statutes, and Section 456.073, Florida Statutes.

31. Pursuant to Section 458.331(2), Florida Statutes, the
Board of Medicine is enpowered to revoke, suspend or otherw se
discipline the license of a physician for the foll ow ng
vi ol ations of Section 458.331(1)(t), Florida Statutes:

(t) Goss or repeated nal practice or the
failure to practice nedicine with that |evel
or care, skill and treatnent which is
recogni zed by a reasonably prudent simlar
physi ci an as being acceptabl e under sinilar
condi tions and circunstances.

32. Wen the Board finds any person guilty of any of the
grounds set forth in Subsection (1), it may enter an order
i mposi ng one or nore of the foll owi ng penalties:

(a) Refusal to certify, or certification
with restrictions, to the departnent an

application for licensure, certification, or
regi stration.
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(b) Revocation or suspension of a
i cense.

(c) Restriction of Practice.

(d) Inposition of an adm nistrative fine
not to exceed $10, 000 for each count or
separate of fense.

(e) Issuance of a reprinmand.

(f) Placenment of the physician on
probation for such a period of tine and
subj ect to such conditions as the board may
specify, including, but not limted to,
requiring the physician to submt to
treatnent, to attend continui ng education
courses, to submt to reexamnation, or to
wor k under the supervision of another
physi ci an.

(g) Corrective action.

Rul e 64B8-8.001(2)(t), Florida Adm nistrative Code.
33. License disciplinary proceedings are penal in nature.

State ex rel, Vining v. Florida Real Estate Conm ssion, 281 So.

2d 487 (Fla. 1973). In this disciplinary proceeding, Petitioner
nmust prove the alleged violations of Section 458.331(1)(t),

Florida Statutes, by clear and convinci ng evidence. Departnent

of Banki ng and Fi nance, Division of Securities and |nvestor

Protection v. Osborne, Stern & Co., 670 So. 2d 932 (Fla. 1996);

Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987); and see

Addi ngton v. Texas, 441 U. S. 418 (1979).

34. The definition of "clear and convincing" evidence is

adopted fromSol nowitz v. Wl ker, 429 So. 2d 797, 800 (Fla. 4th

DCA 1983), which provides:

[C]l ear and convi ncing evidence requires
that the evidence nust be found to be
credible; the facts to which the w tnesses

14



testify nust distinctly renmenbered; the
testinony nmust be precise and explicit and
the wi tnesses nust be |acking in confusion
as to the facts in issue. The evidence nust
be of such weight that it produces in the
mnd of the trier of fact a firmbelief or
conviction, wthout hesitancy, as to the
truth of the allegations sought to be

est abl i shed.

See also Smith v. Departnent of Health and Rehabilitative

Services, 522 So. 2d 956 (Fla. 1st DCA 1988).

35. Applying this standard, Petitioner has not nmet its
burden of proving be clear and convincing evidence that
Respondent vi ol ated Section 458.331(1)(t), Florida Statutes.

36. Based upon the testinony elicited at the final
hearing, the nedical records, and Dr. Jacob's deposition
testi nony, the proof presented does not produce a firmbelief or
convi ction, wthout hesitancy, that Respondent deviated fromthe
standard of care in this case. At best, the testinony is
conflicting as to whether such a deviation occurred.

37. Dr. Lohse testified as to nunerous areas in which he
felt Respondent's care of Patient C. O did not neet the
applicabl e standard of care. However, as to each of these
points, Dr. Lohse later contradicted hinself; he testified that
he could not say to within a reasonabl e degree of nedica
probability if Respondent had performed the acts which Dr. Lohse
cl ai med were required would have resulted in Patient C. O

surviving, or sinply that the determ nation of the issue

15



was best left to the clinical judgnent of the practitioner

presi ding over the case. |In addition, a nunber of the factual
bases which Dr. Lohse used to fornulate his opinions were
specifically contradi cted by Respondent during the course of his
testinony, including the introduction of brain swelling-reducing
medi cations, and the restriction placed upon the |unbar spinal
drain.

38. Respondent's testinony was credi ble and Dr. Jacob's
testi nony, presented via deposition testinony taken after the
April 23, 2002, final hearing, pursuant to the order entered
prior to the final hearing, is credible and persuasive.

Dr. Jacob is of the opinion that Respondent did not deviate from
t he standard of care in his treatnent of Patient C.O Dr. Jacob
di d appear to concede during the course of his deposition that

if certain hypothetical facts were assuned to be true, then the
failure of Respondent to take any affirmative steps in response
to the information contained within the CT scan report of

April 12, 1997, might constitute a deviation fromthe standard
of care. However, it is not readily apparent that this

hypot hesis i s based upon the actual facts of this case, as the
proposed hypothesis is contradicted not only by Respondent's own
testinony, but also by the nedical records which were submtted

into evidence at the final hearing.
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39. Therefore, Petitioner has not net its burden of proof
in this case, and no disciplinary action should be taken agai nst

Respondent .

RECOMVENDATI ON

Based on the foregoing, it is

RECOVMENDED t hat the Board of Medicine issue a final order
finding that Respondent has not violated Section 458.331(1)(t),
Florida Statutes, and dism ssing the Adm nistrative Conplaint.

DONE AND ENTERED this 19th day of July, 2002, in

Tal | ahassee, Leon County, Florida.

DANIEL M KI LBRI DE

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSot o Bui | di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl.us

Filed with the CUerk of the

Di vision of Adm nistrative Hearings
this 19th day of July, 2002.

COPI ES FURNI SHED

M chael R D Lugo, Esquire

W cker, Smith, O Hara, MCoy,
Graham & Ford, P. A

Post O fice Box 2753

Ol ando, Florida 32802-2753

17



Shirley J. Whitsitt, Esquire

Agency for Health Care Adm nistration
2727 Mahan Drive, Mail Stop 39-A

Tal | ahassee, Florida 32308

WIlliamW Large, Ceneral Counsel
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

R S. Power, Agency Cerk
Department of Health

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Tanya Wl ians, Executive Director
Board of Medi ci ne

Department of Health

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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